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DECISION

SILVERSTEIN, J. This case is before the Court on appea from a Report and Order (Report and
Order) of the Divison of Public Utilities and Carriers of the State of Rhode Idand (Divison). The
gopellants, Interstate Navigation Company (Interstate) and the Town of New Shoreham (New
Shoreham), are seeking reversal of a Report and Order of the Divison that imposed a moratorium
prohibiting Interstate from engaging in the high-gpeed ferry market between the mainland and Block
Idand for three years beginning May 1, 2000; at the end of the three-year moratorium, required
Interdtate if it desred to operate a high-speed service to gpply to the Divison to provide such ferry
service only upon showing tha the public convenience and necessity would be served; dlowed the
Idand Hi-Speed Ferry, LLC (Hi-Speed Ferry or IHSF) upon approva of Interstate's gpplication to
petition the Division to reped the condition requiring Hi-Speed Ferry to operate at a round-trip rate of
$26.00; and assessed a $22,000 fine on Intergtate for the refusa of its President to answer questions

posed to her by the Hearing Officer. Jurisdiction is pursuant to G.L. 1956 § 42-35-15.



Facts/Travel

Hi-Speed Ferry filed an gpplication with the Divison for a Certificate of Public Convenience
and Necessity to operate a ferry service from Galilee, Rhode Idand to Block Idand, Rhode Idand on
February 20, 1998. On February 26, 1998, Interstate filed a Motion to Intervene as a full
party/protestant in the licenang hearing. The Town of New Shoreham filed a separate Motion to
Intervene on March 2, 1998. The Divison alowed the interventions of both Interstate and New
Shoreham. Extensive hearings were held on the gpplication and the record was closed on June 26,
1998. Ultimately, the Divison approved Hi-Speed Ferry’s gpplication for a water carrier certificate
subject to certain conditions. The agppelants then sought reversal of the Divison's Report and Order
granting Hi-Speed Ferry awater carrier certificate. The appea came before this Court which affirmed
the Divison's grant of the certificate, but remanded the case to the agency on the issue of a reasonable

period of time. Interstate Navigation Co. v. Divison of Public Utilities and Carriers of R.I., C.A. Nos.

98-4804 and 4766, Aug. 31, 1999, Slverdein, J. On April 2, 1999, Hi-Speed Ferry filed a written
request to the Divison that it “summarily investigete” the conduct of Interstate pursuant to G.L. 1956 §
39-4-13. Hi-Speed Ferry’s petition contended that Interstate had made inconsstent statements to the
Divison regarding its plans to enter the high-speed ferry market to Block Idand. Specificdly, Hi-Speed
Ferry damed that:

“1. [i]n Divison Docket No. 98-M C-16 Interstate Navigation denied
under oath that it had any plans to enter the high speed ferry market to
Block Idand and denied that there was any public need for such
service, despite substantial record evidence to the contrary.

2. In subsequent proceedings before the Public Utilities Commission,
Docket No. 2802, Interstate denied that it had the intention of entering
the high speed ferry market to Block Idand and argued that, in any
event, it did not have the financid ability to acquire a high speed vessd.



3. Recently, in the Superior Court Appedl of Divison [D]ocket No.
98-MC-16 Interstate queried the Court in a brief:
‘What happensif Interstate, for example, decided to offer
[high speed ferry] servicein 1999, now that [Idand
Hi-Speed Ferry] has abandoned that effort?”

Hi-Speed Ferry requested that if the Divison found that Interstate “intends to enter the high-speed ferry
market from Gdlilee to Block Idand in 1999, or any year in the future,” an order be entered pursuant to
G.L. 1956 § 39-4-10. (Report and Order a 1 and 2.) Moreover, Hi-Speed Ferry’s prayer for relief
requested that the order hold:

“1. that such activity would be unjust and unreasonable; and

2. that Interstate be prohibited from engaging in such activity entirely,

ather directly or indirectly; or, dternatively,

3. that Interstate be prohibited from engaging in such activity for a

period of three years from May 1, 2000; and

4. that if and when Interdate enters the high speed ferry market from

Gdlilee to Block Idand, that the conditions in the Divison’'s Order in

Docket No. 98-MC-16 that Hi-Speed Ferry operate at a round-trip

adult-fare, and that there be a ticket price differentia between

Hi-Speed Ferry and Interstate to protect Interstate from customer base

eroson, be automatically rescinded.”
The Division forwarded the Petition to Interstate and requested a response within twenty days. On May
20, 1999, Interstate responded by filing a Motion to Dismiss, or in the dternaive, a Summary
Dispogition of the Petition pursuant to Rule 19(c) of the Divison's Rules of Practice and Procedure.
Hi-Speed Ferry filed an objection to Interstate’s pleading. Thereafter, on June 11, 1999, the Divison
issued an Order and Notice of Hearing, scheduling the contested case for June 24, 1999.

Interstate then sought to enjoin the Division from proceeding by filing a complaint in Superior

Court seeking injunctive and temporary rdlief. However, this Court in Interstate Navigation Company

v. Divison of Public Utilities and Cariers, e d., C.A. No. 99-3055, June 22, 1999, Siverdan, J,,

denied Interstate’s motion for temporary restraining order and declaratory judgment finding that “the
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provisons that require the plaintiff to demongrate irreparable harm presently threatened for which there
IS no adequate remedy cannat, in this case, be found.” (Tr. & 40.) After reviewing the pleadings
submitted by both parties, the Divison found that an investigation “was necessary and in the public
interest.” (Report and Order at 2.) On September 17, 1999, the Division issued an order whereby:

“1. Interstate Navigation Company is hereby prohibited from engaging
in the high-speed ferry market between the mainland and Block Idand
effective immediately and continuing for three years beginning May 1,
2000;

2. That after the expiration of [the] three year moratorium, Interstate
may goply to the Divison to provide high-speed ferry service upon
demondrating that the public convenience and necessty would be
served by Interdate’ s entry into the market;

3. Tha, if and when the Divison authorizes Interstate’ s entry into the
high-speed ferry market, IHSF will be afforded an opportunity to
petition the Divison for rescinding the condition requiring IHSF to
operate at a roundtrip rate of $26.00;

4. That Interstate Navigation Company, through its shareholders and
not ratepayers, pay a civil pendty of $22,000 for the unreasonable
refusal of its Presdent, Susan Linda, to answer twenty-two (22)
separate questions after having been ordered to do so by the Hearing
Officer;

5. That Interstate hand-ddiver a check in the amount of $22,000,
payable to the State of Rhode Idand, to the Divison's offices within
fourteen (14) days of the entry date of this Order.” (Report and Order
at 21-22.)

Interstate and New Shoreham thereefter filed timely gppeds with the court pursuant to the dtate's
Adminigrative Procedures Act. The gppellants raise a number of issues on gpped, including that the
Divison'simpostion of athree-year moratorium prohibiting Interstate from operating a high-speed ferry
between Gdilee, Rhode Idand and Block Idand, Rhode Idand exceeded its Satutory authority and
impeded on the management rights of Interstate, or in the dterndive, even if Intersate is not entitled to
operate a high-speed ferry, then the Divison's order should be vacated because it is uncongtitutiondly

vague. Moreover, the appellants contend that the $22,000 fine imposed againg Interstate for its
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representative’ s refusa to answer questions posed regarding Interstate’s future plans to enter the
high-speed farry market was in excess of the Divison's datutory authority, made on unlawful
procedure, erroneous as a matter of law and arbitrary, capricious and characterized by an abuse of
discretion.

Standard of Review

This Court possesses appdllate review jurisdiction of the Dividon's Report and Order pursuant
to G.L. 1956 § 42-35-15 which provides in pertinent part:

“(g) The court shdl not subdtitute its judgment for that of the agency as
to the weight of the evidence on questions of fact. The court may affirm
the decison of the agency or remand the case for further proceedings,
or it may reverse or modify the decison if substantid rights of the
gopellant have been prgudiced because the adminidrative findings,
inferences, conclusions, or decisons are:

(1) Inviolation of condtitutiona or statutory provisions,

(2) In excess of the gtatutory authority of the agency;

(3) Made upon unlawful procedure;

(4) Affected by other error or law;

(5) Clearly erroneousin view of the reliable, probative, and
substantial evidence on the whole record; or

(6) Arbitrary or capricious or characterized by abuse of

discretion or clearly unwarranted exercise of discretion.”

When reviewing a decison of an agency, a justice of the Superior Court may not subgtitute his
or her judgment for that of the agency board on issues of fact or as to the credibility of testifying
witnesses where substantial evidence exists on the record to support the board's findings. Mercantum

Farm Corp. v. Dutra, 572 A.2d 286, 288 (R.l. 1990) (citing Leviton Mfg. Co. v. Lillibridge, 120 R.I.

283, 291, 387 A.2d 1034, 1038 (1978)); Center for Behaviora Hedlth, Rhode Idand, Inc. v. Barros,

710 A.2d 680, 684 (R.l. 1998); Baker v. Department of Employment and Training Board of Review,

637 A.2d 360, 366 (R.|. 1994) (citing DePetrillo v. Department of Employment Security, 623 A.2d
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31, 34 (R.I. 1993); Whitdaw v. Board of Review, Department of Employment Security, 95 R.l. 154,

156, 185 A.2d 104, 105 (1962)).

“Subgtantid evidence’ is that which a reasonable mind might accept to support a concluson.

Newport Shipyard v. Rhode Idand Commisson for Human Rights, 484 A.2d 893, 897 (R.l. 1984)

(citing Caswell v. George Sherman Sand & Gravel Co., 120 R.I. 1981, 424 A.2d 646, 647 (1981)).

This is true even in cases where the court, after reviewing the certified record and evidence, might be

inclined to view the evidence differently than the agency. Berberian v. Depatment of Employment

Security, 414 A.2d 480, 482 (R.I. 1980). This Court will “reverse factua conclusons of
adminidrative agencies only when they are totdly devoid of competent evidentiary support in the

record.” Milardo v. Coastal Resources Management Council, 434 A.2d 266, 272 (R.l. 1981). Thus,

the Superior Court is required to uphold the agency’s findings and conclusions if they are supported by

competent evidence. Rhode Idand Public Tdecommunications Authority, et d. v. Rhode Idand Labor

Relations Board, et d., 650 A.2d 479, 485 (R.l. 1994). Questions of law, however, are not binding
upon areviewing court and may be fredly reviewed to determine what the law is and its applicability to

thefacts. Carmody v. R.l. Conflict of Interest Commission, 509 A.2d 453, 458 (R.I. 1986).

Statutory Requirement of a “ Regulation, M easur ement, Practice, Act or Service”

The Divison based its order, prohibiting Interstate from entering the high-speed ferry market for
three years beginning on May 2001, on the statutory authority provided in G.L. 1956 § 39-4-10, which
Satesthat:

“[i]f, upon a hearing and investigation had under the provisons of this
chepter, the divison of public utilities and carriers shdl find that any
regulation, measurement, practice, act, or service of any public utility is
unjust, unreasonable, insufficient, preferentid, unjustly discriminatory, or
otherwise in violation of any of the provisons of chapters 1-5 of this

6



title, or that any service of any such public utility is inadequate or that
any service which can be reasonably demanded cannot be obtained, the
divison shal have power to subgtitute therefor such other regulations,
measurements, practices, service, or acts, and to make such order
respecting, and such changes in the regulaions, measurements,
practices, service or acts, as shdl be just and reasonable, and the
power to order refunds as provided for in 39-3-13.1.” (Report and
Order at 3.)

The appdlants argue that the Divison exceeded the authority granted under G.L. 1956 § 39-4-10 by
issuing an order predicated not on existing practices or acts of Interstate but rather on probable
activities in which Interstate may be engaged in the future. “It iswell settled that when the language of a
datute is clear and unambiguous, this Court must interpret the Satute literaly and must give the words of

the satute their plain and ordinary meanings.” Union Village Development Associates v. Town of North

Smithfield Zoning Board of Review, 738 A.2d 1084, 1086 (R.1.1999) (quoting Providence &

Worcester Railroad Co. v. Pine, 729 A.2d 202, 208 (R.1.1999)). “ Once having done that, our ‘work

of judicid interpretation isat anend. " Kdly v. Marcantonio, 678 A.2d 873, 877 (R.1.1996) (quoting

DeAngdis v. Rhode Idand Ethics Commission, 656 A.2d 967, 969 (R.1.1995)).

In the instant case, the language of § 39-4-10 is clear and unequivocd. It empowers the
Divison to issue an order when it finds after hearing and investigation that a “regulation, measurement,
practice, act, or service’ is “unjudt, unreasonable, insufficient, preferentid, [or] unjustly discriminatory.”
However, a review of the Report and Order issued by the Divison supports gppellants clam that
Interstate was pendlized not for any “practice, [or] act” in which it was currently engaged as required by
the statute. A number of statements made by the Divison in its Report and Order reved that the

Divison based its order on prospective actions of Interstate.



Fird, the Divison defined its task as * determin[ing] whether the conduct of Interstate, assuming
that the Company does intend to engage in the high-speed ferry transportation market, is so
unreasonable as to require the Divison to intervene and grant some or al aspects contained in IHSF's
prayer for relief.” (Report and Order a 3.) (Emphasis added.) In addition, the Divison characterized
the prior testimony of Interstate’s Vice-President, Joshua Linda, as “damaging” because “it reveaed
that the Company was actively gearing up for possible entry into the high-speed ferry market.” (Report
and Order a 10) (Emphasis added.) The Divison dso dated that the “primary focus’ of its
investigation was “to determine how Interstate’ s potential entry in the high speed market will impact the
regulatory objectives semming from the Divison's decison in Docket No. 98-MC-16.” (Report and
Order a 17.) (Emphasis added.) Moreover, the Divison wrote that “[b]ased upon al of the intentions
expressed by Interstate’ s upper management during the proceedings, coupled with Ms. Linda's refusa
to answer the smple and draightforward questions posed by IHSF's counsdl, the concluson that
Interstate intends to enter the market and compete directly against IHSF is inescapable.” (Report and
Order a 19.) (Emphasis added.) Findly, the Report and Order states “[t]he Division is obligated to
prevent certain injury that will inure to IHSF, its ratepayers, and the public a large in the event
Interstate enters the high-speed ferry market in the foreseeable future.” (Report and Order at 21.)
(Emphaesis added.) While the gods or objectives the Divison seeks to accomplish are laudable, its
action of imposing a three-year moratorium prohibiting Interstate from participating in the high-speed
ferry market beginning on May 2001 condtitutes an abuse of discretion and exceeds its enumerated
powers granted by G.L. 1956 § 39-4-10.

The gppellee responds to the argument that the Divison lacks specific satutory authority to

prohibit Interstate from entering the high-speed ferry market by relying on the broad mandate vested in
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the Commisson to regulate public utiliies!  In its Report and Order, the Divison noted its
respongibility, aswell asthat of the Public Utilities Commission, “to determine how best to effectuate the
legidature's god of promoting the availability of ‘adequate,’ ‘efficient’ and ‘economicd’ trangportation
sarvices” (Report and Order at 8.) Also, the Divison found that “Interstate’ s market entry condtitutes
exactly the type of ‘destructive competitive practices that the legidature sought to prevent by enacting
Title 39 and empowering the Divison and Commisson.” (Report and Order at 21.) (Citation omitted.)
Thus, the appellee relies on the “additiond, implied and incidental powers’ provided to the agency by
G.L. 1956 88 39-1-1 and 39-1-38 to judtify the Divison's actions. (Hi-Speed Ferry’s Brief in
Response to Brief of Interstate at 40.) G.L. 1956 § 39-1-1(3)(b) provides that:

“[i]t is hereby declared to be the policy of the gtate to provide fair

regulation of public utilities and carriers in the interest of the public, to

promote avallability of adequate, efficient and economica energy,

communication, and transportation services and water supplies to the

inhabitants of the state, to provide just and reasonable rates and charges

for such services and supplies, without unjust discrimination, undue

preferences or advantages, or unfar or destructive competitive

practices, and to co-operate with other states and agencies of the

federd government in promoting and coordinating efforts to achieve

redlization of this policy.”
Additiondly, G.L. 1956 § 39-1-38 states that:

“[t]he provisons of this title shal be interpreted and construed liberdly

in ad of its declared purpose. The commisson and the divison shdl
have, in addition to powers specified in this chapter, dl additiond,

1 G.L. 1956 8§ 39-1-3(a) provides in pertinent part that the public utilities commission “shal serve as a
quas-judicid tribund.” Rule 3(a) of the Public Utilities and Carriers Divison Rules of Practice and
Procedure (Rule) dtates that “the Dividon of Public Utilities and Carriers is a governmentd body
charged with the supervison and execution of al laws relating to public utilities and carriers and all
regulation and orders of the Commisson governing the conduct of public utilities” The divison of
public utilities and carriers “functions to serve the commission in bringing to it al relevant evidence, facts,
and arguments that will lead the commisson in its quas-judicia capacity to reach a just result.”
Providence Gas Co. v. Burke, 419 A.2d 263, 270 (R.l. 1988).
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implied, and incidenta power which may be proper or necessary to
effectuate their purposes. No rule, order, act or regulation of the
commission and of the divison shdl be declared inoperdive, illegd, or
void for any omisson of atechnica nature.”

The Generd Assembly “vedt[ed] the Commission with exclusive authority to regulate public utilities”

Town of Eagt Greenwichv. O’ Neil, 617 A.2d 104, 109 (R.I. 1992) (citing South County Gas Co. V.

Burke, 551 A.2d 22 (R.l. 1988)). To this end, it is well recognized that “[t]itle 39 is replete with

examples of the broad reach of the commission’s authority.” In re Idand Hi-Speed Ferry, LLC, 746

A.2d 1240, 1244 (R.l. 2000) (quoting Town of Eagt Greenwichv. O'Nell, 617 A.2d at 110)).

However, as Appelee Hi-Speed Ferry acknowledges the different provisions under Title 39
“must be read together so that meaning can be given to the entire satutory scheme.” (Hi-Speed Ferry’s
Brief in Response to Brief of Interdtate at 40.) When interpreting different statutory provisons, the
Rhode Idand Supreme Court has consstently stated that “our task here requires the interpretation of
different Satutory provisons in pari materia, and our gods remain that of consgtruing laws *‘such tha
they will harmonize with each other and be consgtent with their generd objective scope’” Local 400

International Federation of Technicd & Professond Engineers v. Rhode Idand Labor Relations Board,

747 A.2d 1002, 1004 (R.l. 2000) (quoting Blanchette v. Stone, 591 A.2d 785, 786 (R.I. 1991)). See

aso Dahl v. Begin, 660 A.2d 730, 734 (R.I. 1995); State v. Ahmadjian, 438 A.2d 1070, 1081 (R.I.

1981). Thus, in the ingant case, “if the DPUC holds an investigation and hearing; and, if the DPUC
finds that a public utility’s activity is unjust and unreasonable; then, the DPUC must have the authority
under 8 39-4-10 to make the appropriate order.” (Hi-Speed Ferry’s Brief in Response to Brief of

Interstate at 40.) (Emphasis added.) As has been explained above, however, there has been no
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activity, that is, no “practice or act” on Interstate’s part upon which the Divison can base its order
prohibiting Interstate’ s entry into the high-speed ferry market for three years.

Moreover, the Divison has no inherent power to pendize Interdate by issuing an order
prohibiting Interstate from the high-speed ferry market. “It is well established that administrative
agencies are purdy legidative creatures possessing no inherent or common-law powers” Berkshire

Cablevison of Rhode Idand v. Burke, 488 A.2d 676, 679 (R.I. 1985). "[A]dminidrative agencies are

not authorized to modify the satutory provisions under which they acquired power absent clear

legidative intent.” Little v. Conflict of Interest Commisson, 397 A.2d 884, 886, 121 R.l. 232, 236

(R.1. 1979). It is outsde the purview of this Court “to rewrite or amend statutes that the Generd

Assembly enacted.” Rhode Idand Federation of Teachers, AFT, AFL-CIO v. Sundiun, 595 A.2d

799, 802 (R.I. 1991). In order for the Divigon to issue an order prohibiting Interstate from entering
the high-speed ferry market, it first had to determine that Interstate was engaged in a practice or act that
was unjust or unreasonable. While it is within the ambit of the Divison to issue an order that provides
fair regulation of public utilities and carriersin the interest of the public and that promotes the availability
of adequate, efficient and economica transportation services without “unfair or destructive competitive
practices,” the Divison must be able to refer to a practice or act committed by Interstate thet triggersits
actions under G.L. 1956 88 39-1-1(3)(b) and 39-4-10. In the ingtant case, however, the Division
grounded its order on its perception of Interstate’s intentions to enter the high-speed transportation
market sometime in the future. In so doing, the Division acted outside the scope of the authority granted

it under G.L. 1956 8§ 39-1-1(3)(b) and 39-4-10.
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Certificate of Public Convenience and Necessity

The gppellants next argue that Interstate’s Certificate of Public Convenience and Necessity,
which was granted as a matter of right, specifies only the scope and the termini from which Intertate
can operate and imposed no further limitations. Appellants urge that the Divison's order prohibiting
Interstate from entering the high-speed ferry market for three years commencing on May 2001 and
requiring Interstate to apply to the Divison after the end of the moratorium, to provide high-speed ferry
service upon demondtrating that the public convenience and necessity would be served, fals outsde the
Divison's gatutory authority.

A Caetificate of Public Convenience and Necessty “is a mgor feature of most regulatory

regimes gpplicable to public service industries.”  Jones, Origins of the Certificate of Public Convenience

and Necessty: Developments in the States, 1870-1920, 79 Colum. L. Rev. 426, 426 (1979).

However, “certificates of public convenience and necessty differ from most forms of government
licensng of business activity” in that they contain “a quantitative dimenson” that takes into account the
public interest. 1d. at 427. “Thus, the essence of the certificate of public convenience and necessity is
the excluson of otherwise qudified applicants from a market because, in the judgment of the regulatory
commission, the addition of new or expanded services would have no beneficid consequences or, in a
more extreme case, would actudly have harmful consequences” 1d. Moreover, when a Certificate of
Public Convenience and Necessity is granted it can be atered, amended or revoked only as specificaly

authorized by dtatute. United States v. Sedtrain Lines, Inc.,, 329 U.S. 424, 433, 67 S.Ct. 435, 439

(1947).
GL. 1956 §§ 39-3-3, 39-3-3.1, 39-3-4, 39-3-5 are the statutory provisions that deal with

certificate requirements for water carriers. The Legidature differentiates between new water carriers
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and carriers that have been providing service prior to 1954. In the case at bar, it is undisputed that
Interstate began providing passenger, motor vehicle, and freight service between Galilee and Old
Harbor, Block 1dand before 1954. Thus, it derives its authority to operate from G.L. 1956 § 39-3-4,
which Satesthat:

"[a]ny person, corporation, or authority who or which has lawfully been

doing business as a common carrier of persons and/or property upon

water between termini within this state during a seven-year period,

seasondly or otherwise, prior to April 30, 1943, and any cooperative

asociaion, which dthough not yet operating between its proposed

termini within this state, has been formed for the purpose of providing a

means of trangportation by water, and which has been incorporated

under the provisions of chapter 8 of title 7, prior to April 30, 1954, shdll

be entitled as a matter of right and without public hearing thereon, to

receive a certificate of convenience and necessty from the divison

setting forth the scope and termini of its operation.”
According to this provison, Interstate is entitled to its Certificate of Public Convenience and Necessty
as a matter of right. Through this provison, commonly referred to as a grandfather clause, Intersate
avoided the need to petition for a certificate as well as having to prove “that public convenience and
necessity requirdf] [its] services” G.L. 1956 § 39-3-3. Moreover, it isonly new carriers, subject to
the requirementsof G.L. 1956 § 39-3-3, who are implicitly subject to congraints not only on the scope
and termini of its operations but so on the myriad issues that affect the public interest. Thus, the
Divison's order prohibiting Intersate from entering the high-speed ferry market for three years
beginning in May 2001 directly contradicts Interstate’ s Certificate of Public Convenience and Necessity
which permitsit “to trangport upon water passengers and freight between Point Judith and Block 1dand,
Rhode Idand.” Interstate’s Certificate of Public Convenience and Necessity does not specify the type

of sarvice it must provide or the vessals that must be used. In addition, the Divison's order sating that

after the expiration of the three-year moratorium, Interstate may apply to the Divison to provide
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high-speed ferry service upon demondrating that the public convenience and necessity would be served
by Interstate’ s entry into the market, contradicts Interstate’ s certificate as of right which was bestowed

without a determination on the question of public convenience and necessity.

An indructive case on this point is United States v. Seatrain Lines, Inc., 329 U.S. 424, 438, 67
S.Ct. 435, 439 (1947), wherein the U.S. Supreme Court held that “8 309 which empowers the
Commission to grant certificates to water carriers does not authorize the Commisson to specify ‘the
service to be rendered.”” Sedtrain Lines however, is a clearer case than the case at bar because the
gatute involved there specificaly provided “that no terms, conditions, or limitations shdl restrict the right
of the carrier to add to its equipment, facilities, or service within the scope of such certificate, as the
development of the business and the demands of the public shdl require” 1d. Here the Divison may
impose redtrictions on the types of services rendered by water carriers only where the controlling statute
gpecificdly provides for such ability. In the ingant case, G.L. 1956 8§ 39-3-4 provides that water
carriers like Interstate, which received its Certificate of Public Convenience and Necessity, as a matter
of right, are limited only with respect to scope and termini of operations. In stark contrast, new water
carriers are subject to the dricter requirements of G.L. 1956 § 39-3-3, which contains “a quantitetive
dimenson’ that takes into account the public interest. It is only through assessing the public interest that
the Divison can judify its determination that certain types of vessels may be unnecessary in a water
carrier's operations.  Since water carriers like Interstate do not have to show that public convenience
and necessity require its services, the Division exceeded its satutory authority in issuing an order that
prohibits Interstate from entering the high-speed market for three years and that requires Interstate, after
the moratorium ends, to gpply to the Divison for a Certificate of Public Convenience and Necessty

before providing such services.
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The gppdlants further argue that in prohibiting Interdate from entering the high-speed ferry
market, the Divison has impeded on the company's management prerogatives. The gppellants contend
that snce Certificates of Public Convenience and Necessty specify only scope and termini of
operations, the Divison cannot enjoin Interstate from adding high-speed ferries to its fleet. The
appellees respond that the Legidature could not have intended to give water carriers like Interstate such
unlimited powers and that it is within the Divison's broad statutory powers to regulate the conduct of
public utilities, including the type of vessdls Interstate may use.

The Rhode Idand Supreme Court has stated that “[t]his Court repeatedly has held that the
broad regulatory powers of the PUC ordinarily do not include the authority to dictate managerid policy.

" Providence Water Supply Board v. Public Utilities Comm'n, 708 A.2d 537, 543 (R.l. 1998)

(Citations omitted.) The Court differentiates between regulating an industry in order to ensure that its
rates are fair and reasonable as opposed to managing the utility or “exerciging] the prerogatives of

ownership.” Blackstone Vdley Electric Co. v. Public Utilities Comm'n, 543 A.3d 253, 255 (R.I. 1988).

In Providence Water Supply Board, 708 A.2d a 540, the utility sought to ingtdl new

water-meter-reading technology using funds dlocated by the Commission for meter-reading
modernization. The utility had not come before the Commisson “requesting any [further] increase in
rates.” 1d. The Court held that “the sdection of meter-reading technology is an incident of management
that as far as appears from the evidence would not have an adverse effect on any rights of ratepayersto

be charged no more than just and reasonable rates” 1d. at 543-544. (quoting Narragansett Electric

Co. v. Kenndlly, 88 R.I. 56, 86, 143 A.2d 709, 722 (1958)).

The appellees correctly point out that the court cautioned that “even when a management

function is at issue, the PUC does not exceed its authority by obstructing such a function to ensure that
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the rate-paying public is not unreasonably or unjudtly affected.” Id. at 544. In the ingtant case,
however, the Divison is prohibiting Interstate from entering the high-speed transportation market absent
any evidence that it would result in harm to ratepayers. The Divison dates that “ultimatdy [it] must
determine how best to protect the interests of present and future ratepayers’ (Report and Order at 7.)
However, the Division appears more concerned about Hi-Speed Ferry than the ratepayers when it hed
that Interstate could not be alowed to enter the high-speed market and compete directly with Hi-Speed
Ferry. The Divison indicated that it could not permit this to occur because “the high-speed ferry market
is an undeveloped market that may or may not sustain the economic prosperity of the one carrier that
brought the service to light, IHSF. ” (Report and Order a 19.) Moreover, the Division noted that its
god was “to see this new market develop without the detrimental consequences posed by another
carrier, Interstate, competing head-to-head with IHSF during the infancy of the market high-speed,
amenities-based ferry service.” 1d. Such explanations tend to indicate that the Division did not focus on
whether Interdtate's decison to enter the high-gpeed market would adversdy affect the rights of
ratepayers to be charged no more than just and reasonable rates.
Notice

Another argument advanced by the appelants is that the Divison’s order and notice of hearing
did not reasonably inform Interdate that the agency intended to investigate Interstate’ s future plans to
enter the high speed ferry market. However, this argument can be disposed of quickly by referencing
the notice issued by the Divison on April 30, 1999, as well as the order and notice of hearing issued on
June 11, 1999. In the initid notice, the Divison stated that it was acting based on a petition filed by
Hi-Speed Ferry requesting an investigation of Interstate pursuant to G.L. 1956 § 39-4-13. The

Divison enclosed a copy of the Rdtition which set forth the clam that Interstate had made certain
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inconsgent statements, as well as the relief being sought by Hi-Speed Ferry. The order and notice
issued by the Divison after recalving Interstate’ s response to the initial notice aso references the Petition
filed by Hi-Speed Ferry. These documents were sufficient to put Interstate on notice that the Divison
intended to ascertain its future plans regarding entry into the high-speed ferry market. Thus, gppellants
assertion that they were provided with insufficient notice as to the scope of the agency’s investigation
amply rings hollow.

Confidential or Proprietary | nformation

The appdlants dso rase a variety of issues regarding the agency’s determination that
information about Interstate’ s future intentions to enter the high-speed market were not proprietary and
confidentid, including that the hearing officer’s ruling requiring Interdtate to disclose confidentid
information, exceeded its statutory authority, was made on unlawful procedure, was erroneous as a
matter of law and was arbitrary and capricious. The Divison imposed a civil pendty of $22,000 on
Interstate for the refusa of its Presdent, Susan Linda, to answer twenty-two (22) separate questions
after having been ordered to do so by the Hearing Officer. G. L. 1956 § 39-2-8, provides.

“[dny public utility which shdl violate any provison of chapters 1-5 of

this title, or shal do any act herein prohibited, or shdl fall or refuse to

perform any duty enjoined upon it for which a pendty has not been

provided, shal be subject to a pendty of not less than two hundred

dollars ($200) nor more than one thousand dollars ($1,000), and in the

case of a continuing violaion of any of the provisons of the chapters,

every day’s continuance thereof shdl be and be deemed to be a

separate and distinct offense.”
Ms. Lindawas initidly asked “does Interstate Navigation presently intend to offer the public high speed
ferry service from the Port of Gdlileeto Block Idand at any time in the near future?’ (Report and Order

at 11.) Sheresponded by refusing to answer the question and by asserting nine different privileges. 1d.
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The twenty-one questions that were subsequently posed to Ms. Linda were mere variaions on the
“generd question of whether the Company is prepared or intends to enter the high speed ferry market.”
(Report and Order at 15.)

At the outset, Ms. Linda noted that the information being sought was “proprietary and
confidentia to Interstate and protected from disclosure” 1d. Interstate made a “motion that the
hearings be closed to the public so tha any information pertaining to Interstate’s busness dtrategy
remaned confidentid.” 1d. at 4. The Divison denied the motion, as well as Interstate’ s offer to reved
its plans in a closad hearing with assurances of confidentidity. The Divison described Ms. Linda's
actions as “a serious matter.” However, Ms. Linda's refusd to answer any question regarding
Interstate’ s possible future plans to enter the high speed ferry market should have come as no surprise
given that Interdtate raised the confidentidity issue in its motion to dismiss or, in the dternative, for
summary digposition of Hi-Speed's petition to the Divison. (Addendum at 69.) Moreover, in denying
Interstate’ s motion for temporary restraining order and declaratory judgment, this Court took care:

“[tjo suggest strongly to the Divison and to the Attorney Generd’s
office deding with this matter that it, the Attorney Generd’s office, has
urged upon the Court the fact that the proprietary, confidentid,
information can be protected from being made public. And, the Court
urges the department -- the Divison and you, Sr -- to make sure that it
happens in this case” (Tr. a 41.) Interstate Navigation Company V.

Divison of Public Utilities and Carriers,
g d., C.A. No. 99-3055, June 22, 1999, Slverdan, J.

This suggestion was not heeded, and no accommodations were made to protect the information from
being made public. Ingead, the Divison determined that “[a]s a public utility, Interstate should be

treated no differently than its counterpart, IHSF. Furthermore, the smple issue of whether or not
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Interdate, as a regulated public utility intends to offer a particular service to the public is not a dl
something that warrants confidential trestment.” (Report and Order at 5.)
There are anumber of statutory provisions and agency rules that govern the issue of confidentia

information that comes before the Divison. Rule 21(e) provides that:

“[u]pon motion by a party from whom discovery is sought and for good
cause shown, the hearing officer may make an order when judtice
requires to protect the paty from unreasonable annoyances,
embarrassment, oppression, burden or expense or from disclosure of
confidentid business and financid information.”

Rule 9 established different requirements regarding filings mede with the Divison and Rule 9(h) provides
that “[c]lams of confidentid information shall be made pursuant to Rule 3(d).” Rule 3(d) sates that
“[any cdlam of privilege shal be governed by the policy underlying the Access to Public Records Act,
with the burden of proof resting on the party claming the privilege.” The Access to Public Records Act
(APRA), G.L. 1956 § 38-2-1 states, in pertinent part, that:

“[t]he public's right to access to public record and the individud’s right

to dignity and privacy are both recognized to be principles of the utmost

importance in afree society. The purpose of this chapter is to facilitate

public access to public records. It is dso the intent of this chapter to

protect from disclosure information about particular individuds

maintained in the files of public bodies when disclosure would condtitute

an unwarranted invasion of persond privecy.”
Findly, the rdevant exception to the APRA is contained in G.L. 1956 § 38-2-2(4)(1)(B), which
provides that certain records shall not be deemed public, including:

“[t]rade secrets and commercid or financia information obtained from a

person, firm, or corporation which is of a privileged or confidentia

nature.”

The Rhode Idand Supreme Court recently interpreted the APRA language in Providence

Journd Co. v. Convention Center Authority, 774 A.2d 40, 47 (R.l. 2001) (quoting Nationa Parks and
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Conservation Association v. Morton, 498 F.2d 765 (D.C. Cir. 1974)) and adopted the definition of

confidentid as “any financid or commercid information whose disclosure would be likely ather (1) to
impair the Government’s ability to obtain necessary information in the future; or (2) to cause substantial
harm to the competitive position of the person from whom the information was obtained.” The Court
adso included in its definition “the protection afforded to commercid and financid information that the

provider would not customarily release to the public.” 1d. In Providence Journd Co., 774 A.2d at 42,

the plaintiff newspaper brought an action againgt the Convention Center Authority to obtain disclosure
of documents concerning a golf tournament and convention center banquet. The Authority took the
position that this information was not subject to disclosure pursuant to G.L. 1956 § 38-2-2(4)(i)(B).
1d. at 43. The trid justice conducted an in camera inspection of certain records and found that after
review of the documents, “the Authority set forth a vdid dam of privilege respecting confidentia
information.” 1d. at 44.

In the ingtant matter, the Divison was not seeking to gain access to Interstate’ s documents, but
rather sought to learn about the company’s future plans to enter the high speed ferry transportation
market. The Divison based its finding thet this information was not confidentia on the manner in which
it conducted the hearing on Hi-Speed’'s gpplication for a Certificate of Public Convenience and
Necessity. In Docket No. 98-MC-16, the “question of whether the gpplicant (IHSF) intended to
provide a particular service to the public was a matter that was completely open for public ingpection.”
(Report and Order a 4.) The only issue kept “under sealed record related to financia information of
the gpplicant that, if disclosed, would provide any other potentia competitor, including Interstate, with a
drategic and financid road map for providing high speed catamaran service” 1d. With regard to the

questions posed to Ms. Linda, the Divison stated that “none of the questions, if answered, would have
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presented information that could reasonably have been argued to congtitute trade secrets or Strategic
financiad information that should be protected from disclosure” (Report and Order a 15) In

Providence Journd, the tria justice in noted that:

“it was clear in reviewing these [documents] that in the hands of a

competitor, probably someone ese in this same business could look a

these records and determine certain kinds of trends. That would

disadvantage the Convention Center as far as its marketing postion is

concerned, and, therefore, the [c]ourt feds that the Convention Center

did, in fact, clam avaid exemption under the Rhode Idand Access to

Public Records Act, and therefore the [clourt grants the motion for

protective order.”
These were the same concerns raised by Intergtate in its motion to close the hearing to the public.
Interstate’s counsd explained “the only person that we do not want to reved our proprietary and
confidential information to is our potentiad competitor [IHSF]. [If that potentia competitor is aided by
this divison in inquiring into confidentid information from us, then that puts our ratepayers at an unjust
and illegd disadvantage.” (Report and Order at 4.)

However, in Docket No. 98-MC-16, the Divison had previoudy determined that H-Speed

Ferry's plans to offer a particular kind of service did not congtitute confidentid information. While the
Divison determined that the genera plans of the gpplicant to provide high-speed ferry service was not
confidentid, it did find that certain financid information of the gpplicant was confidentia and should be
kept under sedl because it could provide a potentia competitor “with a strategic and financia road map
for providing high-speed catamaran service between Galilee and Block Idand.” (Report and Order at
4.) Thus, the Division found that the information regarding Interstate's plans to enter the high-speed ferry

market was the kind of information the disclosure of which would not cause substantia harm to the

competitive pogtion of the person from whom the information was obtained. Consequently, the
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Divison properly imposed a $1,000 fine for Ms. Linda's refusa to arswer the question regarding
Interstate's future plans to enter the high-speed ferry market. However, the Divison exceeded its
authority when it decided to multiply the fine by twenty-two, which represents the number of times the
Divison asked the same question in a different form.  While the Divison can fine Interdtate for the
refusd of its President to answer the questions submitted to her regarding the utility’s future plans, the
agency was limited by the language of G.L. 1956 § 39-2-8 which sets a maximum fine of $1,000 for
each offense. Ms. Linda's refusd to answer twenty-one questions that were dightly different in form
regarding Interstate’s future plans condtitutes only one offense for which Interstate can be fined the
maximum $1,000 fine. The Divison's impogtion an additiond $21,000 fine, for the twenty-one
subsequent questions posed and not answered by Ms. Linda, exceeds its enumerated powers.

Ms. Linda's I nvocation of her Privilege Agains Salf-1ncrimination

Of the nine different privilegesinvoked by Ms. Linda during her testimony before the Division, it
was her reliance on her Fifth Amendment privilege againg sdf-incrimination that most disturbed the
agency. In its Report and Order, the Divison described Ms. Lindas action as “nothing short of
astounding.” (Report and Order a 14.) Moreover, the agency fet that it was obliged to draw the
concluson tha Ms. Linda's slence on the issue was an "affirmative response to the generd question” of
whether Interdate intended to enter the high-speed ferry transportation market. Divison Rule 24(b)
and the gtatutory authority it invokes controls this matter. Rule 24(b) provides that:

“[pJursuant to R.I.G.L. 88 39-4-21 and 39-12-34, no person shall be
excused from tegtifying and producing any materias in any investigation

or hearing on the ground that such testimony or materials would tend to
incriminate him or her.”?

2 G.L. 1956 § 39-4-21 dtates:

22



These provisons provide that Ms. Linda could not invoke her Fifth Amendment privilege agangt
sf-incrimination during her testimony before the Divison. As the Divison noted, “[i]n this proceeding,
there were no crimind dlegations or charges pending againg Ms. Linda or any Company officid.

Moreover, the Notice of the Hearing made no mention of any crimind alegation that might leed to

“Injo person shdl be excused from testifying or from producing any
books, accounts, papers, records, or documents in any invedigation or
inquiry by, or upon any hearing before, the divison or member thereof
when ordered to do so by the divison or member, upon the ground that
the testimony or evidence, accounts, papers, records, books, or
documents, required of him or her may tend to incriminate him or her or
subject him or her to pendty or forfeture; but no person shal be
prosecuted, punished or subjected to any pendty or forfeiture for or on
account of any act, transaction, matter, or thing concerning which he or
she shdl, under oath, by order of the divison or amember thereof, have
tedtified or produced the documentary evidence, provided that no
person so testifying shdl be exempt from prosecution or punishment for
any perjury committed by him or her in his or her testimony. Nothing
contained in this section is intended to give or shdl be construed as in
any manner giving any corporaion immunity of any kind from the law.”

Insgmilar vein, G.L. 1956 § 39-12-34 provides:

“Injo person shdl be excused from testifying or from producing any
books, accounts, records, memoranda, correspondence, or other
documents in any investigation or inquiry by or upon any hearing before
the administrator, when ordered to do so by the adminigtrator, upon the
ground that the testimony or evidence, books, accounts, records,
memoranda, correspondence, or other documerts required of him or
her may tend to incrimate him or her or subject him or her to pendties
or forfeitures; but no person shall be prosecuted, punished or subjected
to any pendty or forfeiture for or on account fo any act, transaction,
matter, or thing concerning which he or she shdl, under oath, by order
of the adminigrator, have testified or produced documentary evidence;
provided, that no person so testifying shal be exempt from prosecution
or punishment for any perjury committed by him or her in his or her
tesimony. Nothing in this section is intended to give or shdl be
condrued as in any manner giving any corporaion inmmunity of any
kind from the law.”
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possble referrd to the Attorney Generd's Office for prosecution” (Report and Order at 15-16.) The
Divison proceeded to explain that “[t]here was not even a scintilla of crimindity in the entire record.”
(Report and Order at 16.) The appellants note that the Fifth Amendment

“not only protects the individua againgt being involuntarily caled as a

witness againg himself in a crimina prosecution, but dso [accords him

the] privilege not to answer officid questions put to him in any other

proceeding, civil or crimind, forma or informd, where the answers

might incrimingte him in future caimind proceedings” Sate v.

Durchame, 601 R.I. 937, 945 (R.l. 1991) (quoting Lefkowitz v .

Turley, 414 U.S. 70, 77, 94 S.Ct. 316, 322 (1973)).
However, Rule 24(b) and G.L. 1956 88 39-4-21 and 39-12-34 provide that Ms. Linda's responses to
the Divison's inquiries could not be used againg her in future crimind proceedings. The Divison's
determination that there was no bass for Ms Lindds invocation of her privilege agangt

sdf-incrimination was within the enumerated powers granted the agency and was not clearly erroneous.

Conclusion

After areview of the entire record, the Court finds that the Report and Order of the Divison
prohibiting Interstate from entering the high-speed market for a three-year period commencing on May
1, 2000 and requiring Interdtate, at the end of the three-year moratorium, to apply to the Division if it
desires to provide such high-speed ferry service and to show that the public convenience and necessity
would be served exceeds the statutory authority granted to the agency and prejudices substantia rights
of Appellant Interstate Navigation Company. |n addition, the Court finds that $21,000 of the $22,000
fine assessed on Interstate for the refusd of its President to answer questions posed to her by the
Hearing Officer dso exceeded the agency’s statutory authority. The Court further finds that substantia

rights of the appellants have been preudiced. Accordingly, the Court reverses the Divison's order.
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Counsd for Interstate Navigation Company shal present an order consstent with the foregoing

after notice to dl other counsal of record.
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